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STATUS OF SPECTATOR IN PUBLIC 
STREET. 


In the case of Schmitt v. City of Syra- 
cuse, 229 N. Y. 161, 128 N. E. 119, 
20 N. C. C. A. 57, it appeared that a 
boy while on his way from work stopped to 
investigate the cause of explosions of dyna- 
mite, which was being used by the city 
coroner in an attempt to bring the body of 
a drowned person to the surface of the wa- 
ter in a stream, and was injured by an ex- 
plosion of dynamite being prepared for use. 
The dynamite was being used without com- 
plying with the requirements of the statute 
relative to explosions. In behalf of the de- 
fendant the point was raised that the plain- 
tiff was a spectator within the meaning of 
Johnson v. City of New York, 186 N. Y. 
139, 151, 78 N. E. 715, and, therefore, could 
not recover even though the city was negli- 
gent. The plaintiff in the Johnson case was 
struck by an automobile while witnessing a 
race of machines in a public highway in the 
City of New York. The city had illegally 
authorized the use of the public highway 
as a race course, but it was held that the 
plaintiff could not recover under the max- 
im ‘‘injuria non fit volenti,’’ as she had 
gone to the place for the purpose of wit- 
nessing the race and seeking pleasure and 
enjoyment therefrom. The Court distin- 
guished the Schmitt ease from the John- 
son ease, and held that the plaintiff in the 
former case did not lose his rights as a 
traveler in the street, and that it was for 
the jury to say whether he was guilty of 
contributory negligence in standing with 
other spectators near an automobile where 
the dynamite charges were being prepared. 

‘*He had not gone upon the public streets 
for the purpose of witnessing an exhibi- 
tion, the nature and risk of which he was 
shown to have been fully aware. He was a 





traveler upon the streets attracted by the 
noise of an explosion, and with his com- 
panion rode down two blocks to see what it 
was all about. While as a casual observer 
watching men at work about a Ford ear it 
blew up, causing the injury. The plaintiff 
may have known that dynamite was being 
exploded and that dynamite was danger- 
ous; but it cannot be said as a matter of 
law that he knew or should have known 
that the work done at the Ford car which 
was that of preparing the charges, and not 
that of exploding dynamite, was necessar- 
ily dangerous, or that he fully appreciated 
the extent of the risk. At most, he was a 
loiterer or casual observer upon the street, 
and was not a spectator voluntary consent- 
ing to or assuming the risk of injury.’’ 

In the Johnson ease the Court stated 
that, ‘‘It must be distinctly borne in mind 
in this case, that, as already said, the plain- 
tiff was not a casual spectator whose at- 
tention might entirely be drawn by any re- 
markable occurrence on the highway, and 
thereby loiter for some short period, with- 
out losing her rights as a traveler, but that 
she went to the place expressly to see the 
exhibition. ”’ 

It was further stated in the last men- 
tioned case that Norristown v. Moyer, 67 
Pa. 355, in holding that loitering in the 
publie highway would per se preclude a 
recovery for negligence, would not receive 
the assent of this Court. 

The case of Seanlon v. Wedger, 156 
Mass. 462, 31 N. E. 642, cited in the John- 
son ease, held that a voluntary spectator 
who was present merely for the purpose of 
witnessing a display of fireworks, must be 
held to have consented to it and to have 
suffered no legal wrong if accidently in- 
jured without negligence on the part of 
any one although the show was unauthor- 
ized. This and other similar holdings fall 
within the rule announced in Pollock on 
Torts, 138-144, as follows: ‘‘A man can- 
not complain of harm (within the limits 
we have mentioned) to the chances of 
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which he has exposed himself with knowl- 
edge and of his free will.’’ 
The case of Malchow v. City of Leoti, 

95 Kans. 787, 149 Pac. 687, seems to pro- 
ceed upon a somewhat different theory 
from any of the cases above mentioned. It 
appeared that the defendant city permit- 
ted a merry-go-round to be located for sev- 
eral days upon the intersection of two of 
its principal streets. The plaintiff, a by- 
stander, was injured by the explosion of a 
lubricating glass on the engine, which was 
used to run the merry-go-round. The Su- 
preme Court of Kansas, in reversing a 
judgment for the defendant, held that the 
use of the streets for the merry-go-round 
with the knowledge and assent of the city 
amounted to an invitation to the public to 
patronize the attraction, and that plaintiff 
passing along the street and stopping for a 
few minutes was entitled to recover for his 
injury unless it appeared that he failed to 
exercise reasonable care. é 

The Indiana Court of Appeals, in the 
ease of City of Mount Vernon v. Alldridge, 
128 N. E. 934, held that a fourteen-year-old 
child who was a spectator at a horse show 
held in a public street could not recover 
against the city, even if permission had 
been granted to hold the same in the public 
streets, as a horse show is not intrinsically 
dangerous. The child was injured by being 
run over by one of the horses driven in a 
race, In this respect the Court said: ‘‘A 
substantial part of the conduct of the horse 
show as described by the appellee was law- 
ful, and an entirely safe entertainment. It 
is not to be presumed that the city counsel, 
had it authorized the show, intended to in- 
elude in it unlawful racing as a part of 
the program. The fact that racing occurred 
in violation of law, and of the ordinance of 
the city, though known to public officials, 
does not make the city liable.’’ 


Biggs: ‘There goes a reliable fellow; never 


lost a case of mine. 
Jiggs: Your attorney, eh? 
Biggs: Attorney nothing! 








He’s the dray- 


man who helped me move seven times last year. 
—(Life.) 
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NOTES OF IMPORTANT DECISIONS. 





PRIVATE USER OF STREET RarmLway May Re- 
STRAIN CHARGE OF More THAN LAWFUL RatE.— 
The case of Anderson v. St. Paul Railway Com- 
pany, 188 N. W. 286, decided by the Supreme 
Court of Minnesota, holds that, while it is 
probably true that private users of transporta- 
tion facilities furnished by a street railway 
company cannot maintain an action to fix the 
rate of fare or to determine the reasonableness 
of the rate charged, yet, if the street railway 
company is exacting a higher rate than is per- 
mitted by existing law, such users may main- 
tain an action to restrain. the company from 
enforcing more than the law.ui rate. 

“It is contended that, as plaintiffs are merely 
private users of the transportation facilities 
furnished by defendant, they cannot maintain 
this action; and St Paul Book & Stationery Co. 
v. St. Paul Gaslight Co., 130 Minn. 71, 153, N. 
W. 262, L. R. A. 1918A, 384, Ann. Cas. 1916B, 
286, and other similar cases from other juris- 
dictions are cited in support of this contention. 
If this were an action to fix the rate, or to de- 
termine the reasonableness of the rate charged, 
these decisions would doubtless be in point and 
the contention well founuea. See extended note 
in 12 A. L. R. 404. Plaintiffs do not contend to 
the contrary. They base their action on the 
claim that defendant is exacting a charge not 
permitted by existing law. If this be true, if de- 
fendant, a public service company, is exacting 
from its patrons a higher rate for the service 
which it furnishes them than is permitted by 
existing law, we think the users. of 
such service may, under the circumstances dis- 
closed in the record, maintain an action to en- 
join defendant from enforcing the payment of 
more than the lawful charge.” 


RAILROAD COMPANY HELD Nor LIABLE FoR SEc- 
TION FOREMAN’S ASSAULT ON Boy ON RIGHT OF 
Way.—Plaintiff, a boy 16 years of age, was on 
defendant’s right of way at the invitation of 
and for the purpose of running an errand for 
the switch tender when the section foreman 
called him vile names. At some remark of plain- 
tiff’s in reply the foreman became angry, ran 
after plaintiff, caught him, tried to choke him, 


and struck him with a broom handle. The 
switch tender interfered, and the section fore- 


man returned to his hand car. Plaintiff said 
he was going home, and started to leave, when 
the foreman got off his car, chased the plain- 
tiff through the right of way fence into a field, 
through a barbed wire fence a half block away, 
caught up with him, and assaulted him again. 
In an action to recover damages from the rail- 
road company, held, that plaintiff was not a 
trespasser on the right of way, but was a li- 
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censee, and on the facts stated, held, further, 
that a demurrer was properly sustained to 
plaintiff’s evidence because it is obvious that 
a candid mind acting normally could not rea- 
sonably infer that the foreman, in making the 
assault and in following up the plaintiff for a 
half block after he had left the right of way 
and again assaulting him, supposed he was en- 
gaged in an attempt to discharge any duties 
devolving upon him, or reasonably infer that 
he was in fact acting within the scope of his 
employment. Brown v. Union Pac. R. Co., 207 
Pac. 196. 


SALVATION ARMY HELD To BE A “SECTARIAN IN- 
STITUTION” FOR WHOSE AID PuBLIC MONEY CANNOT 
Be APPROPRIATED.—The Salvation Army is a 
corporation chartered under the laws of the 
State of New York, “for the spiritual, moral, 
and physical reformation of the working 
classes; for the reclamation of the vicious, 
criminal, dissolute, and degraded; for the 
preaching of the gospel and the dissemination 
of Christian truth by means of open air and in- 
door meetings.” It is hela by the Supreme 
Court of Georgia, in Bennett v. City of La 
Grange, 112 S. E. 482, that this constitutes a 
sectarian institution, within the meaning of a 
constitutional provision prohibiting the taking 
of any money from the public treasury in aid 
of any church, sect, or denomination of re- 
ligionists, or any sectarian institution. In re- 
lation thereto the Court said: 


“A religious sect or denomination is one 
having a common system of faith. State v. 
Township 9, 7 Ohio St. 58. The term “church” 
is one of very comprehensive signification, and 
imports an oganization for religious purposes, 
for the public worship of God. 11 C. J. 762. The 
Salvation Army is a benevolent and religious 
institution. It is likewise a church on wheels. 
It has the custody and control of all the tem- 
poralities and property belonging to the Sal- 
vation Army in the United States, and the rev- 
enues therefrom. It administers these revenues 
in accordance with its discipline, rules, and us- 
ages. Its entire receipts, revenues, and emolu- 
ments are devoted exclusively to its benevolent 
and philanthropic purposes. with the exception 
of a moderate and reasonable compensation to 
those conducting and managing its affairs: Its 
work is primarily directed to the spiritual, mor- 
al, and physical reformation of the working 
classes, to the reclamation of the vicious, crim- 
inal, dissolute, and degraded; to visitation 
among the poor, lowly, and sick; and to the 
preaching of the gospel ana the dissemination 
of Christian truth by means of open air and 
indoor meetings. So it preache~ the gospel. It 
disseminates Christian truth. It is a church, 
a sect, and a religious institution. It is sec- 
tarian in that it preaches the gospel of Christ, 





and undertakes to disseminate Christian truth, 
in all probability the peculiar doctrines and 
tenets of some branch of Protestantism, in 
preference to Catholicism, the doctrines of the 
Jewish religion, Mohammedanism, and the var- 
ious other religions of the world. The fact that 
it undertakes to disseminate Christian truth, 
which many people believe to be the highest and 
holiest form of religion, aoes not render it un- 
sectarian. The fact that the Salvation Army 
undertakes to reform the working c:asses, to 
reclaim the vicious, criminal, dissolute, and 
degraded, to visit the poor, lowly, and sick, 
which is ‘pure religion and undefiled before 
God,’ and the highest form of benevolence, does 
not free. it from being a sectarian institution. 
Being such, no money can be taken directly or 
indirectly from the public treasury to aid it in 
these benevolent objects and purposes.” 


THEFT OF PAPERS AS CONSTITUTING LARCENY.— 
The question of the theft of papers as consti- 
tuting larceny was raised in the case of Com- 
monwealth v. Weston, 135 N. E. 465, decided by 
the Supreme Judicial Court of Massachusetts, 
and it is therein held that while a thing stolen 
must be of some value, it need not be an arti 
cle having any special, appreciable, or market 
value. At the trial of this case, which was a 
criminal prosecution for conspiracy to steal, 
larceny, and receiving stolen property, there was 
testimony by an attorney from whose office the 
papers were taken that they had an intrinsic 
value of a Gollar or two, counting the expense 
of making them, and some of which he claimed 
to be of great value because involving his repu- 
tation. The jury were held warranted in find- 
ing that the papers were of some value. The 
Court mentions that at common law written in- 
struments as such were not the subject of lar- 
ceny, but that prosecution for the theft of the 
papers on which they were written frequently 
took place. However, where a chose in action 
constituted a valid obligation, the stealing of 
which was indictable by statute, it has been 
held that the piece of paper was absorbed in it, 
and that an indictment for its theft must 
describe it as such. 


STATUTE PROHIBITING CIRCULATION OF ELECTION 
CrrRcULARS WITHOUT NAME OF PERSON RESPONSIBLE 
THEREFOR, UPHELD.—The Supreme Court of Ohio, 
in the’ case of State v. Babst, 135 N. E. 525, up- 
holds a statute which in effect provides that 
whoever writs or prints a circular or advertise- 
ment, must place thereon either the name of 
someone belonging to the organization issuing 
the same, or some voter who is responsible 
therefor, and making the violation thereof a 
misdemeanor. The statute was attacked on the 
ground that it violated a provision of the Con- 
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stitution relating to the liberty of speech and 
of the press. In this respect the Court in part 
said: 


“In this state, in a long line of Gecisions by 
this court, the principle has been recognized; 
and laws, enacted to regulate the method of ap- 
plying ana enjoying the guaranties of the Con- 
_stitution, have been upheld to protect the pub 
lic and sovereign entity from the undermining 
influences of fraud, crime, and immorality. The 
announcement of the principle and the analysis 
of the underlying reasons may be found in such 
eases as Lehman v. McBride, 15 Ohio St. 573, 
and Monroe v. Collins, 17 Ohio St. 665. In the 
case of Daggert v. Hudson, 43 Ohio St. 548, 3 
N. E. 538, 54 Am. Rep. 832, the court held that 
the Legislature had power to pass a law com- 
pelling the registration of voters, and that if 
such legislation were reasonable and impartial 
it would be held free from constitutional im- 
pairment; and in the case of State ex rel. Plim- 
mer v. Posten, 58 Ohio St. 620, 51 N. E. 150, 
42 L. R. A. 237, a law imposing terms of regu- 
lation in the enjoyment of a constitutional 
privilege was held to be constitutional. *.*.* 


“The Legislature has specified a class, name- 
ly, ‘any voter,’ whose name must appear on the 
circular or advertisement, anu this we doubt 
not for the purpose of making some one re- 
sponsible for the abuse of the right, to pre- 
vent unjustifiable, unwarranted, untrue, and 
anonymous statements. The class named is 
large, including substantially every citizen that 
has arrived at the voting age. It includes the 
candidate himself, because to be eligible as a 
candidate he must be a voter. It excludes those 
citizens who are minors. The exclusion of the 
minor from becoming the person to stand spon- 
sor for the statement, circular, or advertisement, 
and to become responsible therefor, is not a 
restraint or abridgement of the right of free 
speech, but merely a regulation to prevent 
anonymous statements that might easily result 
in fraudulent and corrupt practices. There is 
here no impairment of the constitutional guar- 
anty saved by section 11, article 1, of the Con- 
stitution of Ohio, and the act is constitutional.” 


ORDINANCE ADOPTING UNION SCALE OF 
WAGES HELD INVALID.—The case of Wagner 
v. City of Milwaukee, 188 N. W. 487, decided by 
the Supreme Court of Wisconsin, holds that 
an ordinance requiring laborers employed on 
work done for the city or for any city con- 
tractor to be paid the prevailing wage de- 
termined by that paid to members of any labor 
organization, providing such prevailing wage 
should first be approved by the members of the 
common council, and a resolution fixing a scale 
of wages pursuant thereto, is void as a surren- 
der by the members of the common council 
of the exercise of their independent and indi- 
vidual judgments. In this respect we quote from 
the opinion of the Court as follows: 





“This in effect declares that some body or 
organization outside of, and indepenuent from, 
the common council, and other than a state or 
local administrative body, shall exercise the 
judgment required to fix and determine a pre- 
vaiiing wage scale. It amounts to nothing less 
than a surrender by the members of the com- 
mon council of the exercise of their independ- 
ent, individual judgments in the determination 
of a matter of legislative concern and an agree- 
ment that, if they act upon the subject at all, 
the determination of such outside body rather 
than their own shall control. There is no dis- 
cretion left with the common council as to 
the scale; if it fixes any, it must fix that scale 
determined by the unions. The action and judg- 
ment of determining the wage scale is that of 
the unions, not that of the common council. 
The power to exercise such legislative function 
is exclusively in the common council, and their 
duty and obligation as representatives of the 
people to so exercise it is coextensive with the 
power itself. 


We shall use neither time nor space over the 
proposition that the euphuism ‘any regular and 
recognized organization of such skilled labor 
ers’ found in the ordinance means ‘labor 
unions,’ and shall use the latter expression in- 
stead of the former herein. 


If one common council can lawfully bind it- 
self and its successors to accept the judgment 
and discretion of an outside body in one par- 
ticular instance representing organized labor, 
another common council may claim an equal 
right to bind itself and its successors to accept 
a scale for a maximum wage to be fixed by 
some other outside body which mey be as much 
interested in keeping the returns to labor down 
as labor organizations are to keep them up. If 
the power to do the former is recognized as le- 
gal and constitutional, the right to do the lat- 
ter cannot be denied. The language, the reason, 
and the logic of repeated former rulinzs of this 
court and of other courts plainly deciare that 
any attempted vesting of the determinztion of 
such a legislative question in an outside body 
is an abdication, and not an exercise, of the leg- 
islative discretion that exclusively belongs to 
the common council itself.” 


LzeGaL ApvICcE.—“A cat sits on my fence every 
night and makes the night hideous with his in- 
fernal row. Now, I don’t want to have any 
bother with my neighbor, but this nuisance has 
gone far enough and I want you to advise me 
what to do.” 

The young lawyer looked as solemn as an owl 
and answered not a word. 

“TI have a right to shoot that cat, haven’t I?” 
“I would hardly say that,” replied the young 
lawyer. “The cat does not belong to you, as 1 
understand.” 

“No, but the fence does.” 

“Ah!” exclaimed the light of the law, “then 
I think you have a perfect right to tear down 
the fence!”—London Ideas. 
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TRADE COMPETITION AS A JUSTI- 
FICATION. 





Sinee the case of the Gloucester Gram- 
mar School! in 1410 the law has steadily” 
recognized an interest in freedom of trade 
competition. With the growth of com- 
mercial activity that interest has received 
increasing consideration. To-day such 
widely divergent forms of activity—in- 
jurious to individuals or to classes of in- 
dividuals—as price-cutting,® insistence on 
exclusive dealing agreements,® strikes,” 
boyeotts® and even the inducing of breach 
of contract® are found justified by author- 
ity, although in varying degree,!” as inci- 
dents of a free competition in which the law 
has an interest.11_ But despite a venerable 
past of judicial elucidation the limits of 


(1) Y. B., 11 Hen., 4, fol. 47, pl. 21 (1410). This 
was an action by the two masters of the grammar 
school against the defendant for establishing a 
rival school whereby their receipts were reduced. 
It was held that the action would not lie. For 
another early case involving competition see Y. B., 
22 Hen., 6, fol. 4, pl. 23 (1443). 

(2) Even the early English statutes against re- 
grating, forestalling and ingrossing, although in 
fact stifling to business activity, were enacted in 
the interest of free individual competition. For a 
general discussion of these statutes see 3 Stephen. 
History of the Criminal Law, 199. 

(3) It should be noted that our ancestors were 
concerned with free competition because of its ef- 
fectiveness in reducing prices (see S. C. T. Dodd, 
“The Present Legal Status of Trusts,’’ 7 Harv. 
L. Rev. 157, 159; Coke, Third Inst., 195). 

(4) Mogul Steamship Co. v. McGregor (23 Q. B. 
D., 598, 1889) is probably the leading case on the 
subject (see S. C. Basak, ‘Interference with Trade,” 
28 Law. Quar. Rev., 52, 68). 

(5) Mogul Steamship Co. v. McGregor (supra; 
see Kales, Contracts and Comb. in Restraint of 
Trade, sec. 94). 

(6) Scottish Co-op. Wholesale Soc’y v. Trade 
Defense Ass’n (35 Scot. L. Rep., 645, 1898). United 
Shoe Machinery Co. v. La Chappelle Co. (212 Mass., 
467, 99 N. E., 286, 1912). 

(7) Karges Furniture Co. v. Union (165 Ind.., 
421, 75 N. E., 877, 1905); Pickett v. Walsh (192 
Mass., 572, 78 N. E., 753, 1906). 

(8) Mills v. U. 8. Printing Co. (91 N. Y. Supp., 
185, 1904). 

(9) Chambers v. Baldwin (91 Ky., 121, 15 S. W., 
57, 1891). The weight of authority, however, is 
contra (Lumley v. Gye, 2 El. & BI., 216. 1853; see 
H. Gerald Chapin, ‘Interference with Contractual 
Relations,” 1 N. J. L. Rev., 144, 161). 


(10) Thus the strike for higher wages is legal 
everywhere, while the secondary boycott is legal 
probably only in California (Parkinson v. Building 
Trades Council, 154 Cal., 581, 98 Pac., 1027, 1908). 
The secondary boycott here referred to is called 
by some writers the compound (see Laidler, Boy- 
cotts, 64 and 177 et seq.). 


(11) The short list here given is by no means 
exhaustive. For some discussion of what may 
be justified by competition see Bruce Wyman, 
an and the Law” (15 Harv. L. Rev., 
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trade competition as a justification are far 
from certain. This much, however, seems 
clear: Nothing can be gained by trying to 
delimit the phrase ‘‘trade competition.’ ’!2 
With each individual trying to get for him- 
self as much of the world’s goods as pos- 
sible,!* all parties to the economic struggle 
become competitors.‘* Between any two 
persons the competition may be worked out 
through numberless transactions and 
through the medium of many intervening 
parties, or it may be immediate. In any 
event, it exists. And the day of ‘the self- 
sufficient husbandman having passed, there 
is no phase of economic activity that does 
not directly or indirectly partake of the 
nature of buying and selling, i. e., trade.*® 


Trade competition is not an end in it- 
self. Normally, however, it stimulates to 
industry, promotes invention and the elim- 
ination of waste, results in lowered prices 
and the improving of service,’® and it is 
hard, therefore, to imagine circumstances 
in which there is not some interest in it 


(12) Attempts, however, have been made (see 
Edward F. McClennan, ‘“‘Rights of Traders and La- 
borers,” 16 Harv. v. Rev., 237, 249; Jeremiah Smith, 
“Crucial Issues in Labor Litigation,’’ 20 Harv. L. 
Rev., 253, 857). As well as the logical difficulty in- 
volved, such attempts almost led to disastrous re- 
sults in the case of labor disputes, since the con- 
flict between employers and employees was thought 
at first (and even now at times) to fall outside 
of the definitions laid down (see H. Gerald Chapin, 
supra, at 158; Clarke, Law of the Employment of 
Labor, 287; see Vegelahn v. Guntner, 167 Mass., 
92, 44 N. E., 1077, 1896; Berry v. Donovan, 188 
Mass., 353, 74 N. E., 603, 1905). 


(13) “One of the eternal conflicts of which life 
is made up is that between the effort of every 
man to get the most he can for his services and 
that of society * * * to get his services for the 
least possible return’ (per Holmes, J., dissenting in 
Vegelahn v. Guntner, 167 Mass., 92, 108, 44 N. E., 
1077, 1081, 1896). 


(14) “I have seen the suggestion made that the 
conflict between employers and employees is not 
competition. But I venture to assume that none 
of my brethren would rely on that suggestion. If 
the policy on which our law is founded is too nar- 
rowly expressed in the term free competition, we 
may substitute free struggle for life. Certainly 
the policy is not limited to persons of the same 
class competing for the same thing. It avplies to 
all conflicts of temporal interest’’ (per Holmes, J., 
in Verelahn v. Guntner, 167 Mass., 92, 107, 44 N. E., 
1077, 1081, 1896). 


(15) The word “trade” in the phrase ‘‘trade com- 
petition.”’ while originally of a quite definite sig- 
nificance, serves now only to confuse (see Jere- 
miah Smith, supra, 356 and 357). The word ‘‘eco- 
nomic” might better be substituted. 


(16) See 2 Taussig, Principles of Economics 





(chap. 65). 
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as a means to these desirable ends.'7 This 
interest is buttressed, moreover, by one in 
freedom of individual action,!® which must 
always be curbed where free competition is 
suppressed. Permitting a free competition 
secures these two interests—one social, the 
other individual.?® But the results of free 
competition are complex, and there may oc- 
eur cases wherein the securing of those two 
will result in injury to other mterests, so 
cial and individual, so serious that the loss 
is greater than the gain. In such instances, 
trade competition is not a justification. 
Thus, where workmen are induced to 
break their contract of employment, it is 
generally held that there is no justifica- 
tion.*° It is considered more desirable to se- 
cure the community in its transaction, even 
at the expense of social and individual in- 
terest involved in a free competition, than 
to preserve the latter at the expense of se- 
eurity of transactions. But if there is no 
contract, and the security of transactions, 
therefore, is not menaced, advantages of 
free competition clearly outweigh the in- 
jury to the tenuous relation*! that exists 
between the employer and the employee at 
will.** The interest in security of transac- 
tions is not, however, the only one that may 
be persuasively balanced against freedom 
of trade competition. In a recent Alabama 
case** the plaintiff, injured while in the 

(17) This involves, of course, an acceptance of 


current economic theory. But see Reeve, The Cost 
of Competition. 


(18) See Roscoe Pound, “Interests of Person- 
alty’’ (28 Harv. L. Rev., 343, 355). 


(19) There is also a social interest in the indi 
vidual interest in freedom of action (see Kales, 
op. cit., secs. 1, 2). 

(20) Se. Wales Miners Fed. v. Glamorgan (1996, 
A. C., 239). Printers Club y. Blosser Co. (122 Ga.. 
509, 50 S. E., 353, 1905); see William Schofield ““The 
Principle of Lumley v. Gye, and its Application’’ 
(2 Harv. L. Rev., 19). 


(21) Merrill v. W. U. Tel. Co. (78 Me., 97, 2 Atl., 
847, 1896). 

(22) Allen v. Flood (1898, A. C., 1), Bowen vy. 
Matheson (96 Mass.. 499, 1867), Nat. Prot. As<s’n vy. 
Cumming (179 N. Y. 315, 63 N. E. 369, 1902); see 
Beekman v. Marsters (195 Mass., 205, 211, 212, 80 
N. E., 817, 819, 1907). 

(23) U. 8. Fidelity & Trust Co. v. Millonas (89 
So., 732, Ala., 1921).—The plaint'ff was injured 
while in the employ of a construction company in- 
sured with the defendant. The plaintiff refused 
the defendant's offer of settlement and sought the 
aid of an attorney. In accordance with its custom 
when a workman refused to compromise, but sought 
legal aid, the defendant caused the construction 





employ at will of a construction company 
insured with the defendant, refused to com- 
promise and turned his claim over to an 
attorney. The defendant thereafter, by 
threatening to cancel its insurance, foreed 
the construction company to discharge the 
plaintiff. The latter was given a cause of 
action. Here free competition,”* if permit- 
ted, would secure to the insurance company 
its freedom of action and to society, doubt- 
less, in the long run certain advantageous 
results, but it would involve an interfer- 
ence with the freedom of action of the 
employee and with his right of recourse 
to legal assistance, a right in which the law 
has amply demonstrated its interest,”° This 
complex of results is not so desirable as the 
complex attained by eliminating the meth- 
od of competition here used, and trade com- 
petition, therefore, was not accepted as a 
justification.2® To catalogue and decide all 
the cases in which trade competition may 
be offered as a justification would be im- 
possible, but those mentioned indicate how 
the decision must always be reached. In 
some cases the process of balancing com- 
plexes of results may have long ago re- 
sulted in a erystallized rule behind which 
the courts rarely look to regard the sub- 
stance. This is doubtless the case with a 
method of competition so anfti-social as 
violence. But new cases will arise that will 
fit under no rules, or analytical counsel 
may question the old. Then courts must 
seek fundamentals. In particular they 
must ask whether trade competition in the 
type of case before them is worth more 
than it costs.27 If the answer is not in the 
company to discharge the plaintiff, who was not 


under a contract of employment, by threatening to 
cancel its insurance. Held that the plaintiff recover. 


(24) The object of the competition here was the 
difference between the defendant's offer and the 
plaintiff's demand. Note that the parties are com- 
petitors within Lord Fry’s definition of competitors 
as those “who seek to enjoy or possess the same 
thing’ (Mogul SS. Co. vy. MeGregor, supra, at 626). 

‘25) Note the attorney-client privilege (see 4 
Wigmore, Evidence, sec, 2291). 

(26) A well reasoned case in accord is London, 
&c., Trust Co. v. Horn (206 Ill., 493, 69 N. E., 526, 
1903). 

(27) In the recent case of Gottlieb v. Matchin 
(191 N. Y. Supp.,777, 1921), picketing, although gen- 
erally legal in New York, was enjoined in the case 
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affirmative, trade competition is not a 
justification.*§ 

It may be doubted whether a court is 
competent to apply a rule so_ broadly 
framed as the above. When, for exam- 
ple, in the field of labor disputes, a court 
allowed trade competition to justify a strike 
for higher wages,*® but not a secondary 
boyeott®® for that purpose, was it really 
competent to determine that the compro- 
mise on the question of wages arrived at 
through a struggle thus limited would be 
the one socially most desirable? And while, 
of course, some of the cases in which trade 
competition is offered as a justification are 
so clear that there could scarcely be error,*4 
in the main there is presented to the courts 
a vast medley of problems where the con- 
siderations are nicely balaneed and where 
the final decision should be preceded by 
thorough and extended investigation, and 
must depend on views of expediency, poli- 
cy, social and economic theory; problems, 
in short, that call for law making rather 
than law declaring. In this field the Leg- 
islature should be exhorted to act.** But if 
the problems press for decision before leg- 
islative aid arrives, the courts, keeping in 
mind fundamental considerations, should 
deal with them.** For a refusal to act de- 
cides something as clearly as does the is- 
suance of an injunction.—(Harvard Law 
Rev., June, 1922.) 
of a strike of the employees of a m'‘lk company 
The danger to the health of the community and 
the particular hardship on invalids and children 
were given by th€ court as the’ persuasive con- 
siderations. This is a str‘'king application of the 
mode of attack argued for above. 

(28) In the field of monopoly the distinction be- 
tween fair and unfair methods of competit'‘on has 
long been seen to turn on the desirability of the 
results which the practice in question will achieve 


(see W. H. S. Stevens, “Unfair Competition; 29 
Pol, Sci, Quar., 282; Clark, Control of Trusts, 103). 
(29) Karges Furniture Co. v. Union (supra). 
(30) Auburn Draying Co. v. Wardell (227 N. Y., 

1, 124 N. E., 97, 1919). 

(31) Mr. Albert M. Kales apparently believes that 
the courts customarily attempt nothing beyond 
such cases (see the ‘‘Prefatory Note’’ to his Con- 
tracts and Combination in Restraint of Trade). 

(32) ."* * * Government, politically organized 
society, should meet each emergency requiring al- 
teration of municipal law by the employment of 
such governmental agencies as in their nature are 
best suited for the purpose.”’ Per Fred F. Law- 
rence, ‘Precedent v, Evolution’ (12 Maine L. Rev., 
169, 171). 

(33) See Fred F. Lawrence (supra, at 175). 
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THE ADMISSIBILITY OF EVIDENCE 
OF WSAGE AND CUSTOM. 


By John E. Leddy, Esq., of the New 
York Bar. 


The rule now recognized by most courts, 
giving effect to unexpressed implications of 
fact, is a doetrine of comparatively recent 
origin. Perhaps the earliest exponent of 
the value of usage in determining the in- 
tention of parties to a contract was the 
eminent English jurist, Lord Mansfield, 
the celebrated innovator. The first decision 
of importance in this respect was the case 
of Wigglesworth v. Dallison', decided in 
the latter part of the eighteenth century. 

Custom, as distinguished from usage, has 
a somewhat less recent origin, for it has 
been recognized from the earliest times as 
a source of law. Indeed, our present law 
is founded almost entirely upon custom. In 
the United States custom and usage have 
never occupied the unique niche in our sys- 
tem of jurisprudence that they have in 
England. This is unquestionably due to 
the gradual substitution of statutes for the 
common law in most of our states. 

Attention is drawn to the recent case of 
Warner-Godfrey Co. v. Sheinman, decided 
by the Supreme Court of Pennsylvania.* 
In that ease plaintiff sold defendant 170 
pieces of ‘‘40-inch Florida Voile or Voile 
Franeais.’’ The defendant claimed and it 
was conceded that the voile delivered only 
measured 38 to 39 inches in width. In sup- 
port of its case plaintiff offered evidence 
of a uniform custom among dealers in yoile 
to mark it as of the width of the original 
gray cloth, and not of the width that it as- 
sumed after being mereerized and finished, 
which process caused a shrinkage of 1% 
inches to 2 inches in width. This custom 
was held to be admissible at the trial. The 
Supreme Court, on appeal, held that such a 
custom, uniformly applicable in the trade, 
is binding upon both buyer and seller, w- 


(1) 1 Doug., 201. 
(2) 116 Atl, 671. 
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less there is an express stipulation to the 
contrary, and that trade custom is recog- 
nized in determining questions of measure- 
ment. 


Before commenting upon the result ar- 
rived at in the Pennsylvania case we beg 
to refer to certain distinctions which are 
often disregarded by our courts when 
dealing with this subject. They, at times, 
fall into error when they use the terms 
‘*Custom and Usage” interchangeably. Our 
current digests and text writers have con- 
fused the two terms by grouping them un- 
der a single heading and discussing them 
as being synonymous in import and appli- 
cation. There is, in fact, a vast and recog- 
nized distinction between the terms. Usage, 
in the strict sense of its application, is de- 
rived from mutual assent by implicatiot., 
and ean be applied only in consensual 
agreements. Custom, on the other hand, de- 
rives its efficacy from its adoption into the 
law. It thereupon becomes an intrinsic part 
of the law and does not depend for its ef- 
fieacy upon the mutual assent of the 
parties. Thus the ancient English custom 
that land of a deceased person did not pass 
to the eldest male heir, as at common law, 


did not require the assent of the eldest | 


male heir for its validity. Thus we do not 
invoke the aid of custom to determine the 
meaning of words, but on the contrary 
usage may be invoked. Custom does not de- 
pend upon a contractual obligation for its 
efficacy, whereas usage is only applicable 
in consensual agreements. 


In general, usages and/or customs can be 
used only for the purpose of annexing in- 
cidents to a written agreement. By the 
great weight of authority, neither usage 
nor custom ean be invoked for the purpose 
of contradicting the express terms of a con- 
tract. The reason for this is obvious. One 
who contracts knowing the existence of a 
uniform custom is deemed to have con- 
tracted with such custom in mind, and the 
custom thereby becomes part of the con- 
tract, unless the parties express their in- 








tention with respect to such custom in the 
negative by express agreement. It has been 
said that knowledge of such a custom is 
conclusively presumed—all men being pre- 
sumed to know the law—all men are pre- 
sumed to know and no one will be heard 
to contradict the presumption. Thus the 
custom or usage cannot be invoked as part 
of the contract if the parties have stipu- 
lated not to recognize it. To permit this 
would violate the parol evidence rule. At 
least, on strict legal theory, courts should 
limit themselves in this respect and permit 
the use of custom and/or usage in written 
contracts only in matters in respect to 
which it is silent, equivocal or ambiguous. 
But it must be borne in mind that this ap- 
plies only to incidents and not to terms or 
conditions. 

The rigor of this rule seems to be some- 
what relaxed in the federal courts. Thus 
we find in Nicol vy. Pittsvain Coal Co.,* 
decided by the Second Cireuit Court of Ap- 
peals, that a contract need not be ambigu- 
ous or indefinite in order that usage might 
be admitted in determining a dispute with 
respect to number, quantity,- amount or 
measurement. 


On the other hand, the Supreme Court 
of the United States has stated the prin- 
ciple to be that while parol evidence is 
sometimes admissible to explain such terms 
in a contract as are doubtful, it is not ad- 
missible to contradict what is plain, or to 
add new terms not incorporated specifically 
in the agreement of the parties.* 

This state has refused to recognize trade 
usages or customs where they tend to vary, 
contradict or modify the express and plain 
terms of a contract. This is true, even 
though the application of the doctrine 
would effect the express terms only by in- 
ference. This is particularly true in cases 
where the custom or usage is offered to de- 
termine the amount contracted for.5 


(3) 269 Fed. Rep., 968. 

(4) Hostetter v. Park, 137 U. 8., 40; De Witt v. 
Berry, 134 U. 8,, 312. 

(4) Mutual Chemical Co. v. Mardes, 200 App. 
Div., 124. 
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An example of the strict adherence to the 
view advanced by the Court of Appeals is 
found in the eases hereinbelow referred to. 
The Second Appellate Division in the case 
ot Hayward v. Wemple®, held that new 
terms cannot be added nor express terms 
contradicted by parol proof of custom or 
usage. It was held in the ease of Loewers 
Brewery Co. v. Precker? that evidence of 
a custom among brewers that when a de- 
mand note is made there is an applied un- 
derstanding that a renewal may be made 
within six years if the party is still in busi- 
ness was inadmissible as varying the ex- 
press terms of the contract. The First Ap- 
pellate Term held in the ease of United 
Steel & Metal Corp’n v. Catenenis® that a 
trade custom that a box of prunes might 
contain 10 per cent of ‘‘wasters’’ was in- 
competent to vary the express and unam- 
biguous terms of the contract that each 
case should consist of ‘‘112 sheets prunes.”’ 
The Court of Claims in the ease of W. B. 
Armstrong Co. v. State® held that a usage 
and custom in the trade tending to prove 
that the words ‘‘extra heavy pipe’’ in a 
contract did not mean anything was in- 
competent, since such custom was incon- 
sistent with the expressed terms of the con- 
tract.. The identical rule has been adopted 
by the Massachusetts courts. 

However, the courts of our state will per- 
mit uniform custom to be introduced for 
the purpose of showing the meaning of 
terms in a contract.1! Uniform trade usages 
are admissible to prove the method of 
manufacturing articles, provided it is not 
offered for the purpose of contradicting 
the express terms of the agreement.!* 

While it can be readily seen from the 
foregoing discussion that the Pennsylvania 
ease first referred to is literally ‘‘on the 
border line,’’ we do not criticise the ac- 


(6) 152 App. Div., aff'd in 206 N. Y., 692. 
(7) 185 N. Y. Supp., 829, 

(8) 172 N. Y¥. Supp., 879. 

(9) 111 Mise. Rep., 297. 

(10) Hedden v. Robins, 134 Mass., 38. 





(11) Newhall v. Appelton, 114 N, Y., 140. 


a Oswego Falls Co. v. Stecher Co., 215 N. Y., | 


curacy of the result arrived at. The cus- 
tom referred to in the opinion was, in fact, 
a trade usage, pursuant to which the trade 
stamped and sold their voile before it was 
mercerized and sold as stamped, and it was 
known as a fact that voile was sold in that 
manner. This trade usage referred to did 
not contradict the express terms of the 
contract nor seek to spell out a new agree- 
ment, but merely was used for the purpose 
of showing that the voile was always sold 
in its raw state before mercerization, and 
the width of the finished product was de- 
termined by the gray cloth. There appears 
to have been no claim that the voile was 
not ‘‘40 inch’’ before the final process 
which caused the shrinkage, and it is there- 
fore submitted that the application of the 
rule was sound and proper. Under the doce- 
trine advaneed by our Court of Appeals in 
the ease of Oswego Falls Co. v. Stecher Co. 
(supra), we feel that the same result would 
be reached in this state. 


After examination of the many conflict- 
ing decisions on this point, we agree with 
Professor Williston that the most philos- 
ophical statement or explanation of the rule 
is that of Lord Campbell, in Humfrey v. 
Dale,1? who said, in substance, that the 
moment usage does more than verbally de- 
fine or explain the words used, it does, in 
a certain sense, vary the contraet; and that 
this cannot be permitted. 

—New York Law Journal. 

(13) 7 EB. & B., 266. 








Mose Johnson was under sentence of death 
in a Kentucky jail, and as the fateful day drew 
near he grew very nervous about it. His keeper, 
a sympathetic man, suggested that Mose’s only 
hope lay in an appeal to the governor. As Mose 
could not write the keeper offered to write a 
letter from dictation. 

Mose, after collecting his thoughts very earn- 
estly for a full five minutes, dictated the fol- 
lowing: 

“Dear Marse Guv’nah: They’s fixin’ to hang 
me come this Friday, and here it am Tuesday. 
Mose Johnson.”—Everybody’s. 
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INSURANCE—ACCIDENTAL MEANS. 





KIMBALL v. MASSACHUSETTS ACC. CO. 





117 Atl. 228. 





Supreme Court of Rhode Island, May 26, 1922. 





Under accident policy issued to a physician 
providing indemnity tor death from bodily in- 
juries effected solely through accidental means 
resulting directly, indepenaently and exclusive- 
ly of any and all other causes, the insurer was 
not liable on policy for death of the insured 
from boil or abscess becoming infected with 
erysipelas, since the death of insured was the 
result of disease and not of bodily injury effect- 
ed solely through “accidental means” within the 
policy. 

SWEENEY, J. This is an action of assump- 
sit to recover the amount due upon an acci- 
dent insurance policy issued by the defendant 
to Harry W. Kimball, July 16, 1914. The plain- 
tiff is the beneficiary namea in said policy ani 
seeks to recover from the defendant on the 
ground that the death of Dr. Kimball was 
caused solely by accidental means within the 
terms of said policy. The action was tried by a 
justice of the superior court jury trial having 
been waived, and decision was given for the de- 
fendant. The plaintiff has duly brought the 
ease to this court upon her bill of exceptions 
and now claims that said aecision was contrarv 
to the law ani the evidence and the weigh* 
thereof. 

The policy insured Harry W. Kimball by pro- 
fession a physician and surgeon, against “loss 
or disability as herein defined, resulting direct- 
ly, independently and exclusively of any and all 
other causes from bodily injury effected solely 
through accidental means.” It contained many 
provisions and limitations, one of which was 
that— 

“The insurance hereunder shall not cover 
any injury, fatal or nonfatal, sustained by the 
insured while participating in, or in conse- 
quence of having participated in, aeronautics, 
from ptomaines, or from disease.” 

The evidence proved that Dr. Kimball was 
a practicing physician specializing in derma- 
tology; that he diedi March 28, 1920; and that 
the cause of his death was erysipelas. 

The trial justice round that the deceased 
called Dr. Gifford, March 20, 1920, and com- 
plained of a boil on the back of his neck about 
where his collar button would come. He told 
the doctor that the boil had started about a 
week before and that he had been dressing and 
taking care of it himself. Dr. Gifford hat 
treated the deceased for several abscesses prior 
to this time and recognized this one as being 





CENrRAL LAW JOURNAL 





No. 9 


different from the others and concluded that 
erysipelas had ueveloped. Dr. Richardson 
agreed with this diagnosis, and both of these 
experts testified that erysipelas is an infectious 
disease, ani that for a person to develop it he 
must pick up the pariicular kind of an organ- 
ism that causes the disease by direct contact. 


Against the objection of the defendant, Dr. 
Gifford was permitted to testify that the de- 
ceased told him that he had seen three erysipe- 
las cases within a week before he called Dr. 
Gifford. The trial justice found that the plain- 
tiff’s proof did not show that the erysipelas 
was effected by accidental means, and that the 
open boil became infectel with the erysipelas 
germ in some unknown way. 

The plaintiff claims that Dr. Kimball re- 
ceived the infection from contact with an ery- 
sipelas germ while engaged in the treatment 
of patients suffering from erysipelas, and that 
this infection was “nodily injury effected solely 
through accidental means.” To support this 
claim, plaintiff cites the case of Hood & Sons 
v. Maryland Casualty Co., 206 Mass. 223, 92 N. 
E. 329, 30 L. R. A. (N. S.) 1192, 138 Am. St. 
Rep. 379. In this case the policy sued upon was 
entitled “Manufacturers Employers Liability 
Policy.” The contract which it contained was 
one of indemnity. in which the defendant en- 
gaged to make good to the plaintiff any loss 
or damage which it might sustain by reason of 
its liability to its employees for bodily in- 
juries accidentally sufferei by them while en- 
gaged in doing the work which they were em- 
ployed to do. The insurance was “liability in- 
surance,” so called, and not insurance against 
accidents. 

The liability insured against was that “im- 
posed by law upon the assured for damages 
on account of bodily injuries or death acci- 
dentally suffered * * * by any employee.” 
Plaintiff's employee, on duty as a hostler in 
its stables, contracted glanders and brought an 
action against the plaintiff for negligently put- 
ting him to work in the stable and thereby ex- 
posing him to the disease. Judgment was ren- 
dered in his favor, and then plaintiff brought 
the present action to recover the amount paid 
from the insurance company. The question be- 
fore the court was whether the injury to the 
employee was brought about accidentally, with- 
in the fair scope and meaning of the policy, or 
whether it was the result of disease contracted 
while in the employ of the plaintiff but for 
which the defendant was not liable. The court 
held that the infection which caused the dis- 
ease from which the employee suffered was due 
to accident, saying: 
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“It was in the nature of an accident that he 
was set to work upon or cleaning up after 
horses that had glanders, and it was in the na- 
ture of an accident that he became infected 
with the disease.” 


The court held the defendant liable to pay 
the damages which the plaintiff had paid to its 
employee. 

The later case of Smith v. Travelers’ Insur- 
ance Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 
1915B, 872, is more in point and is against the 
claim of the plaintiff. The court held that the 
plaintiff could not recover in an action 
brought on a policy of accident insurance 
wherein the deceased was insured against death 
resulting from “bodily injuries, effected cirect- 
ly and independently of all other causes, 
through external, violent ana _ accidental 
means.” It appeared that the deceased was us- 
ing a nasal douche, as he had been in the habit 
of doing; that he “snuffed” or drew breath 
into his nostril more violently than he usually 
did, and consequently there passed through his 
nostril, and thence by way of Eustachian tube 
through a hole in the mastoid bone in th2 mi'’- 
dle ear into his brain, streptococcus germs 
which caused his ceath from spinal meningitis. 
The court said: 


“There was nothing accidental in the inhala- 
tion of this douche. The deceased did exactly 
what he inten jed to do. This particular act of 
inhalation, though harder or more violent than 
usual, was not, so far as appears, hirder or 
more violent than he intended it to be. There 
was no shock or surprise during the inhalation 
which made him draw a deeper breath than he 
intended to draw. nothing strange or unusual 
about the circumstances. The external act was 
exactly what he designed it to be, thourh it 
produced some internal consequences which he 
had not foreseen. Accordingly there was no 
bodily injury effected throuvsh a means whic!: 
was both external ani accidental. But it i 
only for a death resulting from injury effected 
through such means that the defendant is made 
responsible by the policy. It 1s not sufficien* 
that the death or the illness that caused the 
death may have been an accidental result of 
the external cause, but that the cause itself 
must have been, not only external and violent. 
but also accidental. * * * 


“We cannot find that there was any ‘external, 
violent and accidental means’ producing the in- 
jury which caused the death other than this in- 
halation by the deceased; of the nasal douche, 
which he took, not accidentally in any sense of 
that word, but purposely, with full knowledge 
of its character, and in the very way in which 
he intended to take it.” 


The defendant contends that the deceased 
died as the result of disease and that erysipelas 
causing his death was not “bodily injury effect- 
ed solely through accidental means.” 





A case in point sustaining the defendant’s 
contention is that of Bell v. State Life Insur; 
ance Co., 24 Ga. App. 497, 101 S. E. 541. This 
was a suit on a policy of life insurance for 
the recovery of the disputed double indemnity 
due for the death of the assured if it could be 
shown that his death resulted “from ‘bodily in- 
jury sustained and effected directly through ex- 
ternal, violent, and accidental means, exclusive- 
ly and independently of all other causes.’” The 
petition stated that the insured was a physician 
by profession and that he attended professional- 
ly a child suffering from the disease known as 
erysipelas. Jt also stated that the insured wore 
glasses and that, in adjusting his glasses while 
attending sa‘d patient, he accidentally caused 
a scratch or abrasion of the skin on or near his 
right ear, which scratch or abrasion of the skin, 
became infected with the germs of the disease 
of erysipelas resulting in his death. 


The court found that the evidence showed 
that the abrasion upon the ear occurred at the 
office of the deceased and that he continued to 
treat and come in immediate contact with the 
patient affected with erysipe:as, living about 
two miles away, for several days thereafter; 
and that there was no direct or specific evidence 
tending to show that the fatal infection might 
have been contracted from germs, collected up- 
on the glasses, which entered the wound or 
scratch upon the ear at the time that the abra- 
sion occurre ’. 

The court held that if one who has knowing- 
ly sustained an accidental abrasion upon the 
exposed surface of his body thereafter con- 
tinues to bring himself in contact with and 
treat a patient affected with a virulent type of 
contagious disease, such as is capable of being 
transmitted through immediate proximity with 
such exposed wound or abrasion, and as a re- 
sult of such voluntary risk he thus becomes in- 
fected with and contracts the disease and it re- 
sults in his death, the proximate cause thereof 
cannot properly be said to be the original 
“bodily injury” sustained and effected directly 
through violent, external, and accidental means 
exclusively and independently of all other 
causes; and affirmed judgment for the de- 
fendant. 

Another case upon the nonliability of the 
defendant is that of the Maryland Casualty Co. 
v. Spitz, 246 Fed. 817, 159 C. C. A. 119, L. R. A. 
1918C, 1191, wherein the Circuit Court of Ap- 
peals held that death from erysipelas was not 
“accidental,” within the meaning of a policy in- 
suring against death by “accidental means,” 
when it was caused by germs entering a boil 
when scratched by the unclean hands of the 
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deceased. The court said the deceased seems 
to have done just what he intended to do, name- 
ly, to rub or scratch his neck to relieve the itch- 
ing, and in our opinion breaking the scab dur- 
ing the process was a probable result, one rea- 
sonably to be expected. The court quoted from 
U. S. Mutual Accident Association v. Barry, 
131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60, as 
follows: 

“If a result is such as follows from ordi- 


usual or unexpected way, it cannot be called 
a result effected by accidental means.” 

{1] In determining that an injury occurred 
by “accidental means,” it should dppear that 
the cause or means governed the result and 
not the result the cause; and that, however un- 
expected the result might be, no recovery could 


was something unexpected in the cause or 
means which produced the result. New Amster- 
dam Casualty Co. v. Johnson, L. R. A. 1916B, 
note 1021. 

In the case of Lehman v. Great Western Acc. 
Asso., 155 Iowa, 737, 133 N. W. 752, 42 L. R. A. 
(N. S.) 562, the court. said, in construing the 
phrase, injury by “accidental means”: 

“It is not sufficient that there be an accident- 
al—that is, an unusual and unanticipated—re- 
sult. The ‘means’ must be accidental; that is, 
involuntary and unintendei.” 

The policy in this case provides that recovery 
for the death can be had only when the insured 
dies from bodily injuries effected solely through 
accidental means resulting directiy, independ- 
ently, and exclusively of any and all other 
causes. When a man is injured while doing 
merely what he intend to do, he is not injured 
by an accident, unless the cour e of his action 
has been interrupted or deflected by some un- 
foreseen or unintendeu happening. 

(2] The “bodily injury” the deceased had was 
an open boil or abscess, and the primary ques- 
tion is: Was this caused by “accidental 
means”? According to his statement to Dr. Gif- 
ford, he had been treating and dressing it for 
a week, and there is no testimony to show that 
its open condition or infection was the result 
of “accidental means.” The trial justice has 
correctly found that there is no testimony to 
show that the open boil was infected with the 
erysipelas germ by “accidental means.” The in- 
fection of the boil by the erysipelas germ was 
not of the kind that naturally develops from the 
boil itself. Erysipelas was an independent and 
intervening cause of death. The testimony 
shows that the death of the insured was the 
result of disease and not of bodily injury ef- 





fected solely through accidental means. 


There is no error in the decision of the trial 
justice. The plaintiff’s exceptions are over- 
ruled, and the case is remittei to the superior 
court, with direction to enter judgment for the 
defendant upon the decision. 


Nore—Discase as Bodily Injury Due to— 


Accidental Means Within Accident Insur- 
ance Policy.— Disease following upon and 
contracted as the result of an injury has 
been held to come within the provisions 
of accident insurance policies; the injury it- 
self being covered by the policy. Caldwell v. 
Iowa State T. M. Assn., Ia., 136 N. W. 678; 
Standard L., etc., Ins. Co. v. Thomas, Ky., 17 
S. W. 275; Columbia Paper S. Co. v. Fidelity, 
etc., Co., 104 Mo. App. 157, 78 S. W. 320; Peck 
v. Equitable Acc. Assn. 52 Hun. 255, 5 N. Y. 
Supp. 215; Freeman v. Mercantile Mut. Acc. 
Assn., 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 
753; Travelers’ Ins. Co. v. Hunter, 30 Tex. Civ. 
App. 489, 70 S. W. 798; Travelers’ Ins. Co. v. 
Melick, 65 Fed. 178, 12 C. C. A. 544, 27 L. R. A. 
629. 

The original injury, however, must have been 
brought about by accidental means. Where ap- 
pendicitis was caused by muscles rubbing 
against the appendix while riding a bicycle, 
there could be no recovery. Appel v. Aetna L. 
Ins. Co., 86 App. Div. 83, 83 N. Y. Supp. 238, 
affd. in 180 N. Y. 514, 72 N. E. 1139. 


An abrasion of the skin of a toe, caused by 
wearing new shoes, resulting in blood poison- 
ing, was held to be covered by the policy. West- 
ern Conn. Trav. Assn. v. Smith, 85 Fed. 401, 
29 C. C. A. 223, 40 L. R. A. 653. 

The same holding where blood poisoning re- 
sulted from trimming a corn. Max v. Travelers’ 
Ins. Co., 130 Fed. 983, rev. 142 Fed. 653. 


Most of the policies cover only bodily injury 
effected solely through accidental means, and 
expressly exclude disease. Thus, in Bacon v. 
Accident Assn., 123 N. Y. 304, the policy pro- 
vided that it should not extend to death 
caused by disease. Death was caused by a 
malignant pustule on the lip. The plaintiff 
contended that the pustule was not a disease, 
but a pathological condition caused by the ac- 
cidental infection of putrid animal matter. The 
Court held that this was a case of disease and 
that there would be no recovery on the policy. 





“That was a fine tribute you paid to the flag.” 

“Thanks,” said the orator of the evening. “It 
was a piece of emergency work.” 

“Eh?” 

“I noticed a fellow in a front seat who is al- 
ways heckling me about the tariff. When he 
thrust his Aaam’s apple out o his collar and 
cleared his throat I knew he was getting ready 
to say something, so I jumped right in on ‘The 
Star-Spangled Banner.’”— Birmingham Age 
Herald. 
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ITEMS OF PROFESSIONAL 
INTEREST. 








EFFECT OF PROHIBITION LAW ON PREM- 
ISES LEASED FOR PURPOSE OF CARRY- 
ING ON LIQUOR BUSINESS. 





On prevous occasions in these columns we 
have considered the effect of the adoption of 
the Eighteenth Amendment to the Federal Con- 
stitution on premises leased for saloon pur- 
poses (N. Y. Law Journal, editorials, April 16, 
1921; June 24, 1921; March 27, 1922). We indi- 
cated our agreement with the recent decision of 
the Appellate Division in this department af- 
firming the Appellate Term, holding that where 
premises are leased for saloon purposes the 
lessee is relieved of his obligations under the 
lease by the adoption of the Eighteenth 
Amendment to the Federal Constitution and 
the passage of the Volstead Act thereunder (see 
Doherty v. Eckstein Brew. Co., 198 A. D., 708, 
191 N. Y. Supp., 59). In that case the courts 
held that, since the use of the leased premises 
was restricted to “the saloon business,” which 
became illegal because of a change in the laws 
of the United States, the courts should imply 
a condition releasing the lessee of his obliga- 
tion. 

The Supreme Judicial Court of Massachusetts 
has, however, held the contrary, on April 13, 
1922, in the case of Imbeschied v. Lerner (135 
Northeastern Rep., 219, Advance Sheets of May 
30, 1922). In that case a lease was made of 
certain premises ‘to be used for the purpose of 
carrying on the liquor business.” It was law- 
ful and valid when executed on January 23, 
1914. Subsequently, in 1919, the ratification of 
the Eighteenth Amendment was consummated, 
and shortly thereafter the Volstead Act, enact- 
ed to enforce its provisions, went into effect. 
This made the carrying on of the sale of intoxi- 
cating liquors for beverage purposes illegal in 
the premises demised. The Massachusetts Su- 
preme Judicial Court unanimously held, re- 
versing the Superior Court, that these circum- 
stances did not release the lessee from liability 
of his covenant to pay the rent. The defendant 
contended in the Massachusetts case that he 
was relieved from the performance of his cov- 
enants by reason of the adoption of the Eight- 
eenth Amendment, but the court overruled this 
contention and held that in the absence of any 
provision in the lease for abatement, in whole 
or in part, in such event, the lessee was not re- 
lieved. The defendant also invoked the familiar 
rule that a contract which cannot be performed 
without violating the law is void, but the court 





held that the rule was not applicable to the 
case before it. 

We disagree with the learned Massachusetts 
court. The rule laid down by it is harsh. The 
result reached seems unjust. It is submitted 
that the decision of the New York courts is 
preferable, and it is to be hoped that some of 
the New York cases will reach the Court of 
Appeals to the end that the law in this state 
may be definitely promulgated. It seems to us 
that the Massachusetts court entirely overlooks 
the salutary doctrine that a condition may be 
implied in law and by the law.—New York Law 
Journal. 








Senator Ralph Henry Cameron, of Arizona, 
tells of a young lawyer out in his state who 
made a big hit back in the early days of that 
commonwealth by the original manner in 
which he defined the meaning of the term 
“assault and battery.” This young disciple of 
Blackstone was employed to defend a fellow 
charged with assault and battery and, as it was 
his first case, was floundering considerably in 
his presentation of the evidence. The county 
attorney sought to further disconcert him by 
interrupting with the loua, derisive remark: 
“May it please your Honor, I don’t believe this 
young lawyer knows what an assault and bat- 
tery is.” Shaking his fist in the prosecutor’s 
face, the lawyer retorted, “That is an assault;” 
and then following it with a husky blow on the 
jaw, said: “And that is battery.” 

“Hanged if I thought he had so much sense,” 
mumbled the surprised prosecutor as he sat 
down and rubbed his jaw.—Chicago Legal 
News. 


“Did any of your ancestors do things to 
cause posterity to remember them?” asked the 
haughty woman. 

“I reckon they did,” replied Farmer Corntos- 
sel. “My grandfather put mortgages on his 
place that ain’t paid off yet.” 


“TI see a visitor to New York was arrested the 
other day because he had three hundred and 
fifty dollars in his pocket,” said Church. 

“And it wasn’t his own money?” 
Gotham. 

“Oh, yes; it was proved in court that it was 
his own money,” replied Church. 

“Why on earth did they arrest him, then?” 

“He was trying to get out of town with it.” 
—Pittsburgh Chronicle-Telegraph. 
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1. Attorney and Client—Attorney’s Fees.—In fix- 
ing thé amount of a reasonable attorney’s fee, there 
may be considered the relationship between the 
parties, the reasonableness of the employment, the 
amount or importance of the subject-matter of the 
= ot ring, are epee ord involved, and the 

e and labor bestowed.— 
so a ten ~Rachels v. Garrett, Ark., 


2. Automobiles—Negligence.—Where a chauff 

, eur 
directed by his employer to take an automobile to 
the garage took it instead to get his supper, and 
thereafter started away from the garage on a pur- 
— <= peas Hinge employer was not liable for 

gligence.—Der Ohannessi . 

is hu ee ssian v. Elliott, N. Y., 


3. Banks and Banking—Cashier’s Fraud.—The 
notes and a mortgage were procured to be given 
through the active fraud of its cashier. As he was 
acting for the bank, and as the bank received and 
ern at the — of the fraudulent transac- 
tion, s responsible for the f 5 s 
O’Brien, Kan., 207 Pac. 198. oe 


4.——Conversion.—That a check payable to a cor- 
poration, besides being indorsed E “its name and 
that of its officers as such, also had their personal 
indorsement, dia nut give knowledge or notice that 
they were using for their own purposes their gen- 
eral authority to indorse, so as to render liable for 
conversion a bank with which it was deposited by 
a third person for collection, and to whom on col- 
lection it paid out the proceeds.—Harry M. Lasker, 
Inc. v. Mutual Bank, N. Y., 194 N. Y. Supp. 379. 


5.——Garnishment.—In buyer’s action after pay- 
ing seller’s drafts for shipment, in which the funds 
were garnished, if the bank to which seller had de- 
livered the drafts had credited the seller finally and 
in good faith therewith, the buyer could not take 
the proceeds under garnishment, and on the ques- 
tion whether such bank had finally credited the 
seller a ledger sheet of such bank was admissable. 
swim v. Commercial Nat. Bank, Tex., 240 


6. Bills and Notes—Depositor.—If a bank, with 
which a draft was deposited by the drawer, was 
a purchaser and not a mere collecting agent, it 
was nevertheless not a bona fide purchaser for 
value, where the depositor continuously, from the 
negotiation of the draft until garnishment of the 
proceeds, had a balance on deposit in excess of the 
amount of the draft.—National Bank of Commerce 
v. Morgan, Ala., 92 So. 10. 
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7.—Internal Revenue Stamps.—The fact that 
previous to the transfer of a negotiable note it did 
not bear an internal revenue stamp, and that one 
was at that time placed upon it by the person ne- 
gotiating the transfer in behalf of the holder, does 
not prevent it from being complete and regular on 
its face at the time of its acquisiton by the trans- 
feree, nor prevent his becoming a holder in due 
course.—Solomon Nat. Bank v. Birch, Kan., 207 
Pac. 191. 


8. Cancellation of Instruments—Laches.—Mere 
delay by heirs for two years after the death of their 
father before gommencing suit for cancellation of a 
deed made by him on the ground of undue influ- 
ence held not to constitute laches which would bar 
relief.—Niday v. Graef, U. S. C. C. A. 279 Fed. 941. 


9. Carriers of Goods—Bill of Lading.—The Cum- 
mins Act, as amended by Act Aug. 9, 1916 (Comp. 
St. § 8604a), making the carrier liable for full value 
of goods lost in shipment, does not apply to a loss 
exempted by the bill of lading, but only to valuation 
in case of loss or damage for which the carrier is 
lawfully liable, especially where the bill of lading 
had been approved by the Interstate Commerce 
Commission, so as to be within the express excep- 
tion in that statute-—Simmons Hardware Co. v. 
Southern Ry. Co., U. S. C. C. A., 279 Fed. 929. 


10. Carriers of Live Stock—Cattle—The expenses 
of the second dipping and the losses on the cattle 
incident thereto should have been allowed to plain- 
tiffs after determination by the jury, and the direc- 
tion of the verdict against such allowance was er- 
roneous.—Robinson & Reynolds v. Atlantic Coast 
Line R. Co:, Ga., 112 S. E. 389. 


11. Carriers of Passengers—Alighting.—A pas- 
senger alighting from a street car and passing 
around the rear of the standing car was not bound 
to anticipate that cars on the other track would 
pass at a rapid rate of speed without giving any 
signal of their approach.—Wall v. International Ry. 
Co., N.: Y.,.185 N. E. 512. 


12.—Right to Maintain Action.—While it is 
probably true that private users of transportation 
facilities furnished by a street railway company 
cannot maintain an action to fix the rate of fare or 
to determine the reasonableness of the rate charged, 
yet. if the street railway company is exacting a 
higher rate than is permitted by existing law, such 
users may maintain an action to restrain the com- 
pany from enforcing more than the lawful rate.— 
Anderson v. St. Paul City Ry. Co., Minn., 188 N. 
W. 28 


13. Commerce—Street Railway.—An_ interurban 
railway company which confines its business to 
transportation of passengers and goods from place 
to place within the state, but which rents its cars 
and transfers its employees to the service of a 
street railway company for street car traffic in 
Kansas City, Kan., and Kansas City, Mo., located 
contiguously on opposite sides of the Kansas-Mis- 
souri state line, is not engaged in the sort of ‘‘in- 
terstate commerce” which is governed by the fed- 
eral Safety Appliance Act.—Kasper v. Kansas City, 
L. & W. Ry. Co., Kan., 207 Pac. 203. 


14. Constitutional Law—Personal Tax.—Acts Sp. 
sess. 1920, No. 328, imposing a road tax in cer- 
tain district on persons between the ages of 21 
and 25 years, without privilege of doing road work 
in lieu thereof, under Crawford & Moses’ Dig. §§ 
5314, 5315. held not to deprive persons of property 
without due process of law, in violation of Const. 
art. 2, § 21, Const. U. S. Amend. 14.—Harper v. 
Brcoksher, Ark., 240 S. W. 729. 


15.——Public Corporation Powers.—The establish- 
ment of a municipal coal and wood yard is a pub- 
lic purpose; and the home rule charter of Waseca, 
authorizing it. does not violate the state Constitu~ 
tion (article 9. § 1). providing that taxes shall be 
levied and collected for public purposes, nor the 
Fourteenth Amendment.—Central Lumber Co. v. 
City of Waseca, Minn., 188 N. W. 275. 


16. Contracts—Commissions.—Where defendant 


employed plaintiff as architect to supervise repairs, 
which were to cost $45,000, and agreed to pay 10 
per cent of that amount, tne fact that defendant 
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had paid plaintiff more than $4,500 is not one of 
which plaintiff can complain, and does not bar de- 
fendant’s right to prove the contract, though it 
would be evidence of the existence of a contract to 
pay the percentage on the total cost.—Dick v. Jul- 
lien, D. C., 279 Fed 993. 


17.—Consideration.—Though courts do not un- 
dertake to make contracts for parties or to set 
aside contracts on the ground of inadequacy of 
consideration, if the consideration is so grossly in- 
adequate as to make the contract plainly uncon- 
scionable, very little additional eviderice of fraud 
will be required to authorize a rescission.—Ander- 
son v. Anderson, Ky., 240 S. W. 1061. 


18. Corporations—Director When Trustee.—A di- 
rector or active officer of a corporation stands in 
a fiduciary relation to the corporation, and prob- 
ably also to the stockholders as to his acts in re- 
spect to the property and affairs of the corporation, 
but not in respect to their stock and he has the 
same right as any other stockholder to buy stock 
from, or sell stock to another stockholder. In such 
transactions the rule governing a trustee when 
dealing with his cestui que trust does not apply to 
him.—Seitz v. Frey, Minn., 188 N. W. 266 


19.—Not Void.—Noncompliance with statute re- 
quiring 50 per cent of the capital stock to be paid 
up at the time of filing the articles of agreement 
does not of itself render the incorporation void in 
a proceeding by a party other than the state.— 
Drake Hotel Co. v. Crane, Mo., 240 S. W. 859. 


20. Services of Officer.—The general rule in the 
absence of an express contract is that an officer or 
director of a corporation cannot recover for serv- 
ices without proving they were outside of his duties 
as officer or director, and were rendered with the 
expectation of both parties that they should be 
paid for.—Alexander v. Equitable Life Assur. Soc., 
N. Y., 185 N. E. 509. 


21. Stock Shares.—Shares of stock are but 
symbols of property, and may be assigned, but are 
not negotiable instruments.—Walker Caldwell Pro- 
ducing Co. v. Menefee, Tex., 240 S. W. 1023. 


22. Covenants—Construed.—Where the words of 
a restriction contained in a deed of conveyance are 
equally capable of two or more different construc- 
tions, that construction will be adopted which least 
restricts the free use of the land. Hunt v. Held, 
$0 Ohio St. 280, 107 N. E. 765, L. R. A. 1915D, 543, 
Ann. Cas. 1916C, 1051, approved and followed.— 
Frederick v. Hay, Ohio, 135 N. E. 535. 


23. Restrictions.—A restriction that ‘‘no prin- 
cipal building shall be erected within 20 feet of the 
front line of the premises’’ fixes the line for houses 
and permits porches to extend over on the restrict- 
ed land.—Koffman v. Schreiber, Mich., 188 N. W. 
333. 


24. Death—Proof.—A count on the Survival Act, 
alleging that plaintiff's decedent was crushed and 
mangled by defendant’s automobile, is sufficient to 
permit proof that his scalp was lacerated and his 
skull fractured, since ‘‘crushing’’ means breaking 
by pressure, and to ‘‘mangle’’ includes to lacerate 
—Yagunchok vy. Rutledge, Mich., 188 N. W. 412. 


25 Divorce—Interest in Land.—Where a decree 
of divorce in favor of a wife of an agent to sell 
land gave the wife a certain interest in the land, 
the decree was not binding as to the owner there- 
of, or his executor; they not being parties to the 
suit.—Roark v. Citizens’ Bank of Saline, Mich., 188 
N. W. 337. 


26. Easements—Prescription.—A right to a pass- 
way by prescription is founded on the presumption 
of a grant, and can only arise from the adverse 
and continued use of the passway by the pur- 
chaser claiming the right, or by his predecessors 
in title, for a period of at least 15 years.—Childers 
v. Groves, Ky., 240 S. W. 1057. 


27.—Right of Way—A way of neces- 
sity arises when a grantor conveys to another 
lands to which there is no access from the highway 
except over other land of the grantor or over lands 
of strangers.—Goodman v. Brenner, Mich., 188 N. 


W. 377. 














28. Eminent Domain—Revoke Permit.—The con- 
struction of a subway for rapid transit under a city 
street is a public use for which the city can re 
voke without compensation a permit granted to 
abutting owners to construct vaults under the 
street, which permit was expressly made revocable 
when the street was needed for public purposes.— 
In Re Low, N. Y., 1385 N. E. 521. 


29. Factors—Conversion.—Under the law of Ten-. 
nessee, where a cotton factor sold in Tennessee cot- 
ton covered by a chattel mortgage executed and 
recorded in Arkansas, where the cotton was grown 
and the mortgagor resided, and, without authority 
from the mortgagor, applied part of the proceeds on 
his indebtedness to the factor, mortgagee was en 
titled to recover such amount from the factor, 
which was guilty of a wrongful conversion.—Wil- 
son-Ward Co. v- Farmers’ Bank & Trust Co., Ark., 
240 S. W. 1082. 


30. Fraud—Assumed Mortgage.—Where pur 
chaser of land incumbered by a mortgage made by 
the vendor was deceived by false representations 
as to the rate of interest borne by notes, the pay- 
ment of which he assumed as a part of the pur- 
chase price, and was thereby induced to contract 
to assume a debt larger than he agreed to pay, 
he could recover from vendor the excess interest 
he was required to pay the payee, but could not 
recover more than the amount so paid on the 
ground that he had become liable therefor to the 
payee.—Parten v. Martin, Tex., 240 S. W. 1037. 


31. Frauds, Statute of—Parties Necessary.—Un 
der our statute of frauds, a contract for the pur- 
chase of lands need only be signed by the party 
against whom the contract is sought to be enforced. 
—Fraser v. Jarrett, Ga., 112 S. E. 487. 


32. Insurance—Concealment.--Even if a person 
insured against accident was suffering from dis- 
ease of the heart and kidneys, the beneficiary was 
entitled to recover on the policy, if there was suf- 
ficient evidence to sustain the jury’s finding that 
the accident would have occurred and the injuries 
would have been sustained if those diseases had 
not. existed at the time.—Kahn v. Metropolitan Cas- 
ualty Ins. Co., Mo., 240 S. W. 793. 


33.——Proof.—In action on fire policy, in which 
there was evidence that insurer’s adjuster examined 
the automobile soon after the fire, and prepared a 
written statement which was signed and verified 
by the insured, the question of whether the in- 
surer waived requirement as to proof of loss, held 
for the jury.—Rott v. Westchester Fire Ins. Co., 
Mich., 188 N. W. 334. 


34.——Suicide Clause.—‘‘There being no conflict 
in the evidence as to the physical facts connected 
with the death of the insured, and these facts, 
with all reasonable deductions and _ inferences 
therefrom, overcoming the presumption of law that 
he did not kill himself, or that his death was ac- 
cidental. and demanding a finding that he came 
to his death by his own hand and intentionally. 
and the life insurance contract sued upon contain- 
ing the special provision that it should be void in 
the event of the death of the insured by his own 
intentional act, sane or insane, within two years 
from the date of its issue, and it affirmatively ap- 
pearing that the contract was issued within two 
years of his death, a verdict was demanded for the 
defend-nt ’’—New York Life Ins..Co. v. King, Ga., 
112 S. EB. 383. 


35.——Waiver.—A written provision in a policy, 
“No officer, agent, or adjuster, or other representa 
tive, shall have power to waive or alter any of 
the provisions or conditions of this policy *** * 
unless when actually indorsed hereon or added 
hereto by such officer, agent, or adjuster,” etc., 
does not prevent a waiver of any provision of the 
policy by the acts and conduct of the insurance 
company by its duly authorized officers or, agents. 
—Ohio Farmers’ Ins. Co, v. Cochran, Ohio, 135 N. 
E. 537. 


26. Intoxicating Liquors—Valid Writ.—Where 
affidavit, upon which search warrant for intoxicat- 
ing liquor was issued, contained positive averment 
of facts justifying the issuance: of the writ, the 
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validity of the writ was not affected by proof 
aliunde that the facts therein positively stated were 
in reality stated upon information and belief.—Peo- 
ple v. Czckay, Mich., 188 N. W. 376. 


37. Landlord and Tenant—Elevator Liability.— 
A landlord, whose tenant was injured by reason 
of a defective and negligently operated elevator, 
was not a common carrier of passengers for hire, 
and hence did not owe plaintiff the highest degree 
of care, but only ordinary and reasonable care, in 
consequence of the relation of landlord and tenant. 
—Medlock v. McAlister, S. C., 112 S. EB. 436. 


38.——Notice.—A landlord, who had given notice 
to his tenant to quit on the ist day of the fol- 
lowing month, does not waive the notice by ac- 
cepting payment of the rent to the last day of the 
current month.—McCoy v. Duehay, D. C., 279 Fed. 
1001. 


39.——Ratification of Lessor.—A covenant 
against subletting was not violated by lessee, a 
voluntary association known and operating under 
several names and styles, but retaining its identity, 
by renting a building which it held under lease to 
be occupied for an armory, for the purpose of pub- 
lic meetings, when lessor had knowledge of the use 
made of it and made no objection.—Struble v. Com- 
munity Club, Mich., 188 N. W. 292. 


40. Licenses—Motor Trucks.—Pub. Acts. 1915, 
No. 302, § 13, as amended by Pub. Acts 1919, No. 
383, permitting manufacturers of motor vehicles to 
obtain a general, distinctive number for all their 
motor vehicles, does not apply to a motor truck em- 
ployed in the conduct of the manufacturer’s busi- 
ness; whether manufactured by it or purchased 
og Orel maker.—People v. Wirth, Mich., 188 


41.——-Sale of Licensed Car.—Since the main pur- 
pose of Laws 1919, p. 704, c. 399 (Or. L. §§ 4772- 
4814), regulating the use, registration, licensing, 
etc., of motor vehicles, is to require the owners 
thereof to make good the extra wear and tear on 
the highways, the license fee therein exacted is a 
privilege tax within the Legislature’s power to re 
quire, though the sale of a licensed car carries 
the privilege with it.—Northwest Auto Co. v. Hurl- 
burt, Ore., 207 Pac. 161. 


Master and Servant—Contracts.—Where a con- 
tract of employment stipulated that employer would 
pay employee at the rate of $6,000 the first year, 
$6,600 the second year, and $7,200 the third year, 
it is fairly inferable that a hiring for three years 
was contemplated and offered, and, when accepted, 
that it was a hiring for three years.—Loew vy. 
Hayes Mfg. Co., Mich., 188 N. W. 360. 


43.——Death.—Compensation may be recovered 
for the death of an employee which was caused 
concurrently by a disease and by the injuries re- 
ceived in the course of his employment.—Millers’ 
a Underwriters v. Schrieber, Tex., 240 S. 


44.——-Independent Contract——Where an _ inde- 
pendent contractor was engaged in the performance 
of his contract to do excavation work on a railway 
company’s right of way, and in blasting falling rock 
broke plaintiff's pipe line, the railway company 
was liable, since the work was inherently danger- 
ous.—Cisco & N. BE. Ry. Co. v. Texas Pipe Line Co., 
Tex., 240 S. W. 990. 


45.—Safe Place.—Where one working on a tank 
during the construction of a ship was injured by 
the upsetting of a portable forge, permitting burn- 
ing coal and hot rivets and a heavy iron ring to 
fall through a hole in the deck on him, if, as al- 
leged, it was not necessary for the forge to be so 
near the hole, and the employer had known for 
several days that it was so placed, and of the dan- 
ger incident thereto, the general rule requiring the 
master to furnish a safe place to work applied.— 
Terry Shipbuilding Corporation v. Griffian, Ga., 112 
8S. E. 374. 





46.— Transfer of Servant.—Evidence that the 
truck driver, whose negligence caused the death of 
plaintiff's intestate, was in the general employ of 
a transfer company, but that for a month before 
the accident the truck, with the driver, had been 
rented to an express company, which had placed its 
sign on the truck and gave the driver his instruc- 
tions with reference to his work, held to sustain a 
finding that at the time of the accident the driver 
was the servant of the express company within the 
rule that a general servant may, with respect to 
particular work, be transferred with his own con- 
sent or acquiescence to the service of a third per- 
son, so that he becomes the servant of that per- 
son, with all the legal consequences of the new re- 
lation.—American Express Co. v. O’Connor, D. C., 
279 Fed. 997. 


47. Municipal Corporations—Contract Bonds.— 
Where a municipal contract required the contract- 
or, on completion of the contract and before the 
final estimate had been paid, to give a bond for 
maintenance of the work, and the city had never 
made a final estimate because of claimed defects 
in the contractor’s work, so that the time for exe- 
cuting the bond had not arrived, the failure to give 
such bond would not prevent recovery on the con- 
tract by the contractor, but he can be required to 
give it as a condition precedent to judgment for 
any amount due him under the contract, which 
judgment would be treated as the final payment.— 
O'Reilly v. City of Cambridge, U. S. C. C. A., 279 
Fed. 961. 


48.——Contributary Negligence.—In an action for 
personal injuries sustained by being struck by an 
automobile, held that it was not necessarily negli- 
gent for plaintiff to go across a city street at a 
place other than a regular intersection.—Johnson v. 
Schuler, Minn., 188 N. W. 271. 


49.——-Parks.—A place known as a “park,” 116 
feet broad by 530 feet long, extending the full 
length of a city block, laid out, ornamented, and 
used as a municipal park bounded on each of its 
four sides by a separate street, is not a “parkway” 
within General Highway Traffic Law, § 11, subd. 
7, requiring vehicles to keep to the right on streets 
or boulevards divided longitudinally by a parkway, 
= etc.—Kupelian v. Andrews, N. Y., 135 N. E. 

2. 


50.——Signals.—In action for damage to automo- 
bile sustained in collision with defendant’s truck 
at street intersection, in which the evidence showed 
that plaintiff had knowledge of the approach of de- 
fendant’s truck along the other street, submission 
of failure of truck driver to give signal of approach, 
and absence of lighted headlights on truck as neg- 
ligence, held error.—De Wolf v. Stix, Baer & Fuller 
Dry Goods Co., Mo., 240 S. W. 1094. 


51. Negligence—Attractive Nuisance Doctrine.— 
Evidence that a railroad permitted a pond created 
on its premises by the violent rush of water 
through a culvert too small for the purpose to 
remain undrained and unguarded after it had 
knowledge that boys were going swimming there, 
and that it was dangerous because of its depth, 
held to bring the case within the attractive nuis- 
ance doctrine, so that it was not error to refuse 
to instruct a verdict for defendant.—Renno v. Sea- 
board Air Line Ry., S. C., 112 S. E. 439. 


52. Principal and Surety—Subrogation.—Where 
one entered into a contract for widening and re- 
constructing an elevated railroad structure, and 
gave a bond indemnifying owner and lessee or op- 
erator for any injury to passengers, and one was 
injured, and the contractor assigned the contract 
to the plaintiff, who assumed the contractor’s ob- 
ligations, held, that plaintiff's assumption there- 
of was as a principal ultimately liable, and plan- 
tiff, having paid the injured passenger’s judgment, 
could not recover from its assignor’s insurer, on the 
theory that plaintiff was a surety, entitled to con- 
tribution.—Frederick Snare Corp. v. Globe Indem- 
nity Co., N. Y., 194 N. Y. Supp. 353. 
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53. Quo Warranto—Authority Ratified.—Appear- 
ing and contesting the rights of a relator in quo 
warranto proceedings on other grounds concedes his 
authority to institute the proceedings.—State v. 
Hamilton, Mo., 240 S. W. 445. 


54. Railroads—Crossing.—The failure of an engi- 
neer to stop his engine immediately on discover- 
ing the approach of a motorcyclist to a street cross- 
ing at which a flagman was on duty and exhibit- 
ing a sign directing vehicles to stop was not negli- 
gence after discovering the motorcyclist’s peril, 
since the engineer had a right to assume that the 
motorcyclist would stop before reaching the cross- 
ing.—Schaff v. Verble, Tex., 240 S. W. 597. 


55.——Franchises.—A franchise resolution ef- 
fective on December 1, 1919, contained pro- 
visions for the payment to the grantor of three 
installments of $25,000 each, payable respectively 
on July 1, 1920, July 1, 1921, and July 1, 1922; it 
also provided that, if the grantee failed to pay the 
several installments when due, as therein provided, 
no rights should be deemed to have vested “after 
said third installment is due; but all its rights here- 
under shall then be deemed to be terminated.”’ 
Held, the nonpayment of the second installment at 
the time provided will not sustain a forfeiture, or 
authorize a judgment of ouster, under the terms 
of the grant.—State v. Northern Ohio Traction & 
Light Co., Ohio, 135 N. E. 528. 


56.—Live Stock.—Where a bull was hit by de- 
fendant’s train after the engine had passed, and the 
fireman, on looking back for signals, saw the bull 
approaching the rear coach, there was no duty to 
stop the train or to slacken its speed, public inter- 
est requiring that the trains be run on time.— 
Davis v. Porter, Ark., 240 S. W. 1077. 


57. Sales—Attachments to Machinery.—Where a 
buyer of machinery attached thereto, after its in- 
stallation, an additional element already owned by 
him, which increased the efficiency of the’ opera- 
tion of the machinery and was habitually used with 
it, the attachment becomes a part of the machinery, 
so as to pass with the machinery on sale of the 
machinery.—Henderson Wagon Works v. H. J. 
Heinz Co., Ky., 240 S. W. 356. 


58 Bills Receivable.—Under a contract for the 
sale of a newspaper, providing that all “bills pay- 
able to the business’’ were to remain the seller’s 
property, with the right to collect them, the quoted 
phrase meant bills receivable, and included money 
due from the state for the completed publication 
of the Session Laws, and was not limited to such 
bills receivable as had been perfected by the proper 
filing of a claim or the submission of a bill and 
due acceptance thereof.—Durant v. Whedon, N. Y., 
194 N. Y. S. 126. 


59.——Breach of Contract.—Where plaintiff con- 
tracted to sell defendant grapes described in the 
contract as “being part of the same grapes con- 
tracted to be purchased by the said party of the 
first part from one P. by agreement dated March 
1, 1920, a copy of which said agreement is hereto 
annexed,” on failure of plaintiff’s vendor to deliver 
the grapes he was not liable to defendant for fail- 
ure to supply them.—Scialli v. Correale, N. J., 
117 Atl. 255. 


60.——Car Lots.—Where a contract between 
a seller and a buyer of lumber called for a cer- 
tain number of particular pieces of lumber of cer- 
tain dimensions, and provided that the balance of 
a car was to be made up of lumber of certain di- 
mensions, on defendant’s sending a minimum car 
of lumber plaintiff may not recover damages be- 
cause the car was not an average car; the contract 
containing no condition that the car was to be an 
average car.—Clarke-Gehle Lumber Co, v. Crosby- 
Bonds Lumber Co., Mo., 240 S. W. 1098. 


61.——Delivery.—Whether the delivery of apples by 
the seller to a railroad at ‘‘owner’s risk’’ was a rea- 
sonable compliance with the buyer’s instructions 
so as to constitute delivery to the buyer, where the 
railroad would not otherwise ship the apples in the 
refrigerator car as the buyer had directed tie seller 
to have them shipped. was a jury question.—Saun- 
ders v. Pratt, Me., 117 Atl. 95. 








62.—Impossibility of Performance.—A contract 
by defendant to sell to plaintiff a quantity of TNT, 
which expressly provided the seller was only to 
deliver the quantity reclaimed from certain shells, 
and need not replace a shortage if the quantity was 
reduced by fire, explosion, government taking over 
the material, or any cause beyond the control of 
the seller, does not render the defendant liable for 
failure to deliver the TNT, where the failure re- 
sulted from the government requisitioning the ma- 
terial, and the plaintiff could not recover from de- 
fendant the difference between the contract price 
and the price received from the government.—Nitro 
Powder Co. v. Agency of Canadian Car & F. Co., 
N. Y., 185 N. E. 507. 


63.——Measure of Damages.—While it is the set- 
tled law that the measure of damages for breach 
of a contract for the purchase of a marketable 
commodity is the difference between the contract 
price and the market price at the time and place 
when and where delivery was to be made, such rule 
does not apply when delivery is deferred at the re- 
quest of the buyer; but in that case the measure 
of damages is the difference between the contract 
price and the market price at the place of delivery 
at the time the buyer definitely refuses to accept 
delivery.—Kutztown Foundry & Machine Co. v. 
eae Steel & Iron Co., U. S. C. C. A., 279 

‘ed. é 


64.——Misrepresentation.—In an action for the 
balance of the purchase price of china, the quality 
of which defendant alleged was misrepresented, 
evidence that some had been returned by defend- 
ant’s customers was properly excluded, as con- 
cerning the acts of third persons only, especially 
where for aught that appeared it may have been 
returned for other causes than the defect relied 
on.—Tea Java Coffee Co. v. Saxon China Co., Ala., 
91 So. 885. 


65.—wWarranties.—An affirmative refusal by the 
vendor to guarantee the germinating qualities of 
the bulk of the corn to be furnished will negative an 
implied warranty as to such qualities.—Seefus v. 
DeVaughn, Neb., 188 N. W. 235. 


66. Street Railroads—Res Ipsa Loquitur Doc- 
trine.—The splitting of a switch which causes a 
street car to be deflected from its course and 
to strike and injure a person lawfully on a public 
street raises a presumption of negligence on the 
part of the street railway company. In such a case 
the fact that said person was not a passenger and 
did not sustain any contractual relation with the 
company does not prevent the application of the 
doctrine res ipsa loquitur. The duty which the law 
requires of a street railway company in contract 
and non-contract cases only differs in the degree of 
care to be exercised. The principle involved is the 
same in both, and the presumption arises from the 
nature of the act, not from the relation between 
the parties.—Mercer v. Omaha & C. B. St. Ry. Co., 
Neb., 188 N. W. 296. 


67. Taxations—Corporation Stocks.—Where a 
father organized a corporation and distributed most 
of the stock between his children, and assigned 
stock of other corporations to the corporation so 
organized, which was subsequently distributed to 
the children in the form of dividends, the stock so 
distributed could not be declared subject to inherit- 
ance tax upon the father’s death, where the chil- 
dren were not parties to the proceeding.—In Re 
Romney’s Estate, Utah, 207 Pac. 139. 


68.——Motor Vehicles.—There is no inconsistency 
or double taxation per se in requiring payment of 
an ad valorem tax on a motor vehicles and an ad- 
ditional license exaction for the privilege of oper- 
ating it on the public highways.—Covey v. Hurl- 
burt, Ore., 207 Pac. 166. 


69.——-Shares of Corporation.—‘‘The tax contem- 
plated by section 6343, Rev. St. 1913, as amended by 
Laws 1915, c. 108, relating to the taxation of bank- 
ing corporations, is a tax upon shares of stock in 
the hands of stockholders, and is not a tax upon 
the property of the corporations.’’—Creighton Nat. 
Bank v. Knox County, Neb., 188 N. W. 301. 
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70. —— Use of Highways. — Acts. 1921, p. 
685, §§ 1-4, providing that sellers of gasoline, kero- 
sene, or other products to be used in propelling 
motor vehicles shall collect from such purchaser one 
cent for each gallon so sold, imposes a tax upon use 
of public highways, and is not invalid as impos- 
ing a tax on property in violation of the uniform 
clause of the Constitution of the state, notwith- 
standing Acts 1921, p. 490, imposing a privilege tax 
according to capacity of vehicles.—Standard Oil Co. 
y. Brodie, Ark., 239, S. W. 753. 


71. Telegre\h and Telephones—Implied Contract. 
~—The rule of iaw under Pub. St. 1901, c. 81, § 13, 
by which a telephone company is held to promise 
service to every one, is applied for the purpose of 
protecting the public against discrimination; and 
the fact that company is engaged in public service 
does not make its mere failure to perform its duty 
to serve a wrong different in character from what it 
would be in case of private agreement.—Barrett v. 
New England Telephone & Telegraph Co., N. H., 
117 Atl. 264. 


72.——Non-delivery.—Where a message announc- 
ing the fatal illness of the sendee’s mother was sent 
to him in care of a third person simply to facili- 
tate delivery to the sendee in person as the con- 
tract required, delivery to person in whose care the 
message was sent was insufficient.—Western Union 
Telegraph Co. v. McCormick, Tex., 240 S. W. 697. 


73.——Public Corporation.—Though a city, unless 
restrained by statute, can eject a utility corpora- 
tion from the streets after the expiration of its 
franchise, it must allow compensatory rates, so 
long as it requires the corporation to continue tu 
give public service.—City of Louisville v. Louisville 

ome Telephone Co., U. S. C. C. A., 279 Fed. 949. 


74. Tenancy in Common—Partition.—Where for 
28 years, due to counsel’s mistaken advice, one 
cotenant received without objection a greater pro- 
portion of rent from the property than the other 
cotenant, she was not, as a matter of law, entitled 
in a proceeding for a partition to receive the same 
relative proportion of the property on the theory 
of —s possession.—Hover v. Hills, Pa., 117 
Atl. 346. 


75 Torts—Liability of Labor Organizations.— 
Where the constitution of a labor organization gave 
authority to its officers to order a strike, if in the 
conduct of a strike so ordered unlawful injuries 
were inflicted, the organization was liable, and a 
fund accumulated for strike purposes might be 
subject to payment of any judgment, and liability 
was not restricted to the individual members par- 
ticipating in the torts.—United Mine Workers of 
mgr ¥ v. Coronado Coal Co., U. 8. S. C., 42 Sup. 

| . 


76. Vendor and Purchaser—Fraud.—Though con 
tract for sale of land executed by a corporation is 
under seal, yet, this being unnecessary, it being 
enough that it be in writing, action by purchaser 
for. rescission for fraud and recovery of payments 
made may be maintained not only against the cor- 
porations, but against individuals alleged to have 
been financially interested in the premises and to 
have partcipated in the fraudulent representations, 
and to have acted through the corporation as a 
dummy.—Ressler v. Samphimor Holding Corpora- 
tion, N. Y., 194 N. Y. Supp. 363. 


77. Wills—Spendthrift Trust.—Where testatrix 
left property in trust to allow her son to receive the 
rents during his natural life, without liability for 
his debts, and, after his death, for such person or 
uses as the son by will should direct, and for want 
of direction, then in trust to the son’s wife if she 
survive him, and after the death of the son to pay 
the income for the use of and education of the son’s 
children during the life of the son’s widow, and 
after the death of the son and his wife to pay the 
fund to the children, an active spendthrift trust 
was created in the son, giving him life use with 
power to make absolute disposition by will.—In Re 
Hollinshead’s Estate, Pa., 117 Atl. 337. 


78.—vVesting.—Under a will made prior to Act 
July 9, 1897 (P. L. 213), devising property to a son 





for life only, and, upon his death, ‘“‘to his lawful © 
issue, if any, if none, then to his surviving sister 
and brother,” like devises beng made to the brother 
and sister, the children acquired only life estates 
in the properties devised directly, and in those 
which they might take as surviving cross remain- 
dermen, and not an estate tail, which, under Act 
April 27, 1855 (P. L. 368), would be turned into a 
fee simple, nor such an estate in any one devisee 
that, upon his death without issue, the realty be 
came vested in his survivor in fee py Act April 8, 
1833 (P. L. 249), § 9.—In Re Mebus’ Estate, Pa., 
117 Atl. 340. 


79. Workmen’s Compensation Act—Liability of 
Employer.—Where the location of a packirig plant 
near railroad tracks made it necessary for em- 
ployees going to work to cross the tracks on a pub- 
lic road at a point 100 feet from the entry to the 
plant and one was struck and killed by an engine 
while riding to work in an automobile owned by a 
fellow employee, the death was caused by acci- 
dent arising out of or.in the course of his employ- 
ment, wheresoever such injury occurred, within 
the Workmen’s Compensation Act, Comp. Laws 
Utah 1917, § 3113, amended by Laws 1919, c. 63.— 
Cudahy Packing Co. v. Industrial Commission, 
Utah, 207 Pac. 148. 


80.——Master’s Liability.—Where a master pro- 
vided a method of caring for injured employes by 
means of insurance taken under the Workmen’s 
Compensation Act, but under its contract with the 
insurance association was under duty to act when 
an employe was injured, that duty must not be 
negligently performed; and the master is liable for 
causing physical injury to a workman’s wife 
shocked when he is brought home in a wounded 
condition.—Price v. Yellow Pine Paper Mill Co., 
Tex., 240 S. W. 588. 


81.——Negligence of Physician.—Disability aggra- 
vated by negligence of employer’s physician com- 
pensable injury within Compensation Act.—Brown 
v. Sinclair Refining Co., Okla., 206 Pac. 1042. 


82.——Notice.—Under Burns’ Ann. St. Supp. 1921, 
§ 8020f1, providing that injured employee must give 
notice of the accident to employer unless the em- 
ployer has actual knowledge or acquires knowledge 
within 30 days, and under a rule of the Industrial 
Board requiring the employer to plead all special 
defenses, lack of knowledge or notice is an affirma- 
tive defense, which must be specially pleaded, o: 
it is waived.—Baldwin Tool Works v. McDowell, 
Ind., 135 N. E. 389. 


83.——Part Loss.—For injury to a workman caus- 
ing the permanent loss of 15 per cent. of the use 
of his left foot and 2 5per cent. of the use. of his 
right foot, he is entitled to be awarded compensa- 
tion under Workmen’s Compensation Act, § 31, 
subd. (h), providing that in all other cases of 
permanent partial impairment compensation pro- 
portionate to the degree of such permanent partial 
impairment, in the discretion of the Industrial 
Board, not exceeding 500 weeks, shall be paid.— 
Lauritzen v. United States Reduction Co., Ind., 135 
N. E. 390. 


84..—-Services Out of State.—-Compensation can 
be recovered under the Workmen’s Compensation 
Law for the death of an employee who did not per- 
form any services in the state, and whose contract 
of employment did not contemplate services to be 
performed in the state.—Hulswit v. Escanaba Mfg. 
Co., Mich., 188 N. W. 411. 


85.——-Willful Misconduct.—A watchman wh? 
rode a bicycle in making his rounds, and who was 
injured by falling from his bicycle and attempting 
to save himself by catching at a pile of lumber, 
suffered an ‘accidental’ injury, and was not guilty 
of “willful misconduct’”’ within Workmen’s Com- 
pensation Act (Comp. Laws 1915, § 5432), though 
there was no unusual occurrence to cause the fall. 
—Carvey v. W. D. Young & Co., Mich., 188 N. W. 
392. 





